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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN LIGHTING PRODUCTS Inv. No. 337-TA-719

ORDER NO. 7: INITIAL DETERMINATION GRANTING MOTION FOR
TERMINATION AS TO RESPONDENT LIGHTS & MORE
OF INVESTIGATION BASED ON SETTLEMENT
AGREEMENT AND ENTRY OF CONSENT ORDER
(September 23, 2010)

On August 23, 2010, complainant Blumberg Industries, Inc. d/b/a Fine Art Lamps
(“Fine Art Lamps”) and respondent Lights & More (“L&M™) moved to terminate the
investigation as to L&M based on entry of a consent order. (Motion Docket No. 719-
007.) A confidential settlement agreement and consent order were attached to Motion
No. 719-007. On September 3, 2010, the Commission Investigative Staff (“Staft”) filed a
motion for extension of time to respond to Motion No. 719-007 in order to provide the
parties with sufficient time to file a supplemental motion that would amend the motion in
several respects. On that same day, the ALJ granted the Staff’s request via e-mail.

On September 17, 2010, Fine Art Lamps (“Fine Art Lamps”) and L&M moved to
terminate the investigation as to L&M based on entry of a consent order. (Motion Docket
No. 719-10). A public version of the settlement agreement, consent order stipulation and 7
proposed cénsent order were attached to Motion No. 719-010. On September 20, 2010,

Staff filed a response in support of both motions.

SETTLEMENT AGREEMENT

" The Commission’s Rules provide that “[a]ny party may move at any time for an

order to terminate an investigation in whole or in part as to any or all respondents on the
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basis of a settlement, a licensing or other agreement‘. ..” 19 C.FR. § 210.21(a)(2); see
also Certain Organizer Racks And Products Containing Same, Inv. No. 337-TA-466,
Order No. 7 at 2, February 19, 2001.

In the instant investigation, the motion to terminate is based on a settlement
agreement between Fine Art Lamps and L&M. In accordance with Commission Rule
210.21(b), the parties filed a public version of the settlement agreement, attached herein
as Exhibit C in Attachment A. The motion further states, consistent with Commission
Rule 210.21(b)(1), that there are no other agreements, written or oral, express or implied,
between Fine Art Lamps and L&M concerning the subject matter of this investigation.
(719-010 Memo at 1.) The settlement agreement appears to resolve the dispute between
Fine Art Lamps and L&M.

CONSENT ORDER

In accordance with Commission Rule 210.21(c), L&M entered into a “Consent
Order Stipulation” and a proposed “Consent Order,” both attached hereto as Attachment
A. Commission Rule 210.21(c)(3) sets forth certain requirements for the contents of a
consent order stipulation. The Consent Order Stipulation submitted by Fine Art Lamps
and L&M complies with the requirements of Commission Rule 210.21(c)(3).

Specifically, L&M agrees that upon entry of the consent order, L&M will not
“import into the United States or sell in the United Stateé after importation, or knowingly
aid, abet, encourage, participate in or induce the sale for importation, importation into tﬁe
United States or sale in the United States after importation of certain lighting products
that infringe any of Fine Art Lamps’ United States Patent No. D570,038S; Copyright

Registration Nos. VA 1-399-618 and VA 1-415-353; and U.S. Trademark Registration



PUBLIC VERSION

Nos. 3,703,710; 3,703,711; 3,700,479; and 3,700,480.” (See Consent Order Stipulation

at 9 1; Proposed Consent Order at § 1). L&M agrees, pursuant to Commission Rule

210.21(c)3)(1)(A), to:

M

2)

G)

(4)

an admission of the Commission’s in rem jurisdiction over the subject matter in
this investigation and in personam jurisdiction over L&M for the purposes of the
Stipulation and Proposed Consent Order (see Consent Order Stipulation at § 2;
Proposed Consent Order at § 2),

an express waiver by L&M of all rights to seek judicial review or otherwise
challenge or contest the validity of the Consent Order (see Consent Order
Stipulation at § 3; Proposed Consent Order at § 3), ‘

L&M’s representation that it will cooperate with and will not seek to impede by
litigation or other means the Commission’s efforts to gather information under
Subpart I of Part 210 of Title 19 of the Code of Federal Regulations (see Consent
Order Stipulation at 9 4; Proposed Consent Order at 4 4), and

that the enforcement, modification, and revocation of the Consent Order will be
carried out pursuant to Subpart I of Part 210 of Title 19 of the Code of Federal
Regulations, incorporating by reference the Commission’s Rules of Practice and
Procedure (see Consent Order Stipulation at § 5; Proposed Consent Order at ¥ 5).

Because this is an intellectual property-based investigation, the Consent Order also

contains a statement, pursuant to Commission Rule 210.21(c)(3)(i)(B), that:

(D

@)

the Consent Order shall not apply with respect to any claim of an intellectual

_ property right that has expired or been found or adjudicated invalid or

unenforceable by the Commission or a court or agency of competent jurisdiction,
provided that such finding or judgment has become final and non-reviewable (see .
Consent Order Stipulation at § 6; Proposed Consent Order at 9 6), and

a representation by L&M that it will not seek to challenge the validity of Fine Art
Lamps’ U.S. Patent No. D570,038S; Copyright Registration Nos. VA 1-399-618
and VA 1-415-353; and U.S. Trademark Registration Nos. 3,703,710; 3,703,711,
3,700,479; and 3,700,480 in any administrative or judicial proceeding to enforce
the Consent Order (see Consent Order Stipulation at § 7; Proposed Consent Order
atq 7).

In addition to the provisions required by Commission Rule 210.21(c)(3), the

Consent Order Stipulation contains other provisions, including a statement that the

signing of the Consent Order Stipulation by L&M is for settlement purposes only and



PUBLIC VERSION

does not constitute an admission that an unfair act has been committed. (See Consent
Order Stipulation at § 8; Proposed Consent Order at 4 8). Commission Rule
210.21(c)(3)(1)(C) specifically provides that a consent order stipulation may contain a
statement that it is for settlement pﬁrposes and does not constitute an admission that an
unfair act has been committed. Therefore the additional terms in the Consent Order
Stipulation are permitted.

Commission Rule 210.50(b)(2) provides that in the case of a proposed termination
by settlement agreement or consent order, the parties may file statements regarding the
impact of the proposed termination on the public interest, and the administrative law
judge may hear argument, although no discovery may be compelled, with respect to
issues relating solely to the public interest. In any initial determination terminating an
investigation by settlement agreement or consent order, the administrative law judge is
directed to consider and make appropriate findings regarding the effect of the proposed
settlement on the public health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in the United States, and
United States consumers. In their Memorandum in Support of their Motion to Terminate,
Fine Art Lamps and L&M assert that termination of this investigation is in the public
interest. (719-010 Memo at 2). The Staff does not dispute this representation. (Staff
Resp. at 5-6).

Based on the pleadings filed in connection with the motion to terminate the
investigation, the ALJ finds that there is no indication that termination of this
investigation based on the settlement agreement and consent order stipulation would have

an adverse impact on the public interest. In addition, the termination of an investigation
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as to a respondent, such as that proposed by the motion, is generally in the public interest.

Accordingly, it is the Initial Determination that the motion to terminate this
investigation based on the attachéd settlement agreement and consent order be
GRANTED. This initial determination, along with supporting documentation, is herby
certified to the Commission.

Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the
determination of the Commission unleés a party files a petition for review of the Initial
Determination pursuant to 19 C.F.R. § 210.43(3), or the Commission, pursuant to 19
C.F.R. § 210.44, orders, on its own motion, a review of the Initial Determination or
certain issues here.

SO ORDERED

Theodore R. Essex 7
Administrative Law Judge
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UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

In the Matter of
Inv. No. 337-TA-719
CERTAIN LIGHTING PRODUCTS

JOINT MOTION TO TERMINATE INVESTIGATION AS TO
RESPONDENT LIGHTS & MORE, INC. BASED UPON A CONSENT ORDER

TO THE HONORABLE THEODORE R. ESSEX,
ADMINISTRATIVE LAW JUDGE:

Pursuant to Commission Rule 210.21(2)(2) and 210.21(c), Complainant Blumberg
Industries, Inc. d/b/a Fine Art Lamps (“Fine Art Lamps”™) and Respondent Lights & More, Inc.
(“L&M?”) hereby jointly move for termination of the above-captioned Investigation as to L&M
based on a Consent Order. 19 CF.R. §§ 210.21(a)(2) and 210.21(c).

For the reasons set forth in the attached Memorandum, the moving parties respectfully
request that the motion be granted.

The parties contacted the Commission Investigative Staff regarding this motion. The
Staff indicated the she will take a position following review of the filed motion and attached
papers.

WHEREFORE, Complainant and Respondent jointly and respectfully request that this
motion to terminate the Investigation as to Respondent L&M be granted.

RESPECTFULLY SUBMITTED.
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In San Juan, Puerto Rico, this E[ day of September, 2010.

O'NEILL & BORGES McCONNELL VALDES LLC
Attorneys for Complainant Attorneys for Respondent
250 Mufioz Rivera Ave., Ste. 800 PO Box 364225
San Juan, PR 00918-1813 San Juan, Puerto Rico 00936-4225
Telephone: 787-764-8181 Telephone: 787-250-2626
Fax: 787-753-8944 ‘  Fax: 787-759-2774
E-mail: mauricio.muniz@oneillborges.com Email: fi@mcvpr.com
o N
By: s/Mauricig O. Mufiis-Luciano By: s/F La Fghtaine
Maugc{o 0 uﬁiﬂlLuciano (¥ 1k La Fontaine



CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that on this day, a true and correct copy of the foregoing
document was served by the indicated means to the persons at the addresses below:

The Honorable Marilyn R. Abbott Via Electronic Filing
Secretary

U.S, INTERNATIONAL TRADE

COMMISSION

500 E Street, S.W., Room 112

Washington, DC 20436

Administrative Law Judge Via First Class Mail

The Honorable Theodore R. Essex (2 copies) and E-mail to
Administrative Law Judge tamara.lee@usitc.gov and
U.S. International Trade Commission sally.bromley@usitc.gov

500 E Street, S.W,, Room 317
Washington, D.C. 20436

OUII Staff Attorney Via E-mail to

Anne Goalwin _ anne.goalwin@usitc.gov
U.S. International Trade Commission

Office of Unfair Import Investigations

500 E, Street, S.W., Room 401

Washington, D.C. 20436




UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

In the Matter of
‘ Inv. No. 337-TA-719
CERTAIN LIGHTING PRODUCTS

MEMORANDUM IN SUPPORT OF JOINT MOTION TO TERMINATE
INVESTIGATION AS TO RESPONDENT LIGHTS & MORE, INC. BASED UPON A
CONSENT ORDER

TO THE HONORABLE THEODORE R. ESSEX,
ADMINISTRATIVE LAW JUDGE:

Complainant Blumberg Industries, Inc. d/b/a Fine Art Lamps (“Fine Art Lamps™) and
Respondent Lights & More, Inc. (“L&M?”) hereby submit this memorandum in support of their
joint motion for termination of the above-captioned Investigation as to L&M based on the
Consent Order Stipulation and Proposed Consent Order submitted concurrently herewith. See
Exhibits A and B, respectively. Also, a copy of the executed non-confidential version of the
Settlement Agreement between the parties is attached hereto as Exhibit C.! There are no other
agreements, written or oral, express or implied, between the parties, other than the Settlement
Agreement, concerning the subject matter of this Investigation.

The Consent Order Stipulation contains admissions, waivers, statements and other
requirements pursuant to Commission Rule 210.21(c)(3). The parties submit that entry of the
Proposed Consent Order will terminate the investigation as to L&M.? Further, termination of
this investigation as to L&M is in the interest of the public and administrative economy, and will

result in saved resources for the parties and the Commission.

' The parties have already submitted to this Honorable Commission a true and correct copy of the confidential
Settlement Agreement.

% Fine Art Lamps has submitted before this Honorable Commission a request that the Complaint and Notice of
Investigation be amended to include a new respondent, Li-Art Lighting & Electrical Appliance Factory.



For the reasons set forth below, Fine Art Lamps and L&M jointly and respectfully

request that the Investigation be terminated as to L&M.
DISCUSSION

Commission Rule 210.21(c) authorizes an Administrative Law Judge and the
Commission to terminate an investigation based on a Stipulated Consent Order and a Consent
Order. 19 C.F.R. § 210.21(c). In addition, Commission policy, public intei'ést and administrative
economy favor granting this motion.

WHEREFORE, Complainant and Respondent jointly and respectfully request that the
above-captioned Investigation be terminated as to L&M on the basis of the Consent Order
Stipulation and Proposed Consent Order.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this ﬁ day of September, 2010,

O'NEILL & BORGES McCONNELL VALDES LLC
Attorneys for Complainant Attorneys for Respondent
250 Muifioz Rivera Ave., Ste. 800 PO Box 364225
San Juan, PR 00918-1813 San Juan, Puerto Rico 00936-4225
Telephone: 787-764-8181 Telephone: 787-250-2626
Fax: 787-753-8944 Fax: 787-759-2774
E-mail: mauricio.muniz@oneillborges.com Bmail: fi@mevpr.com
< 7

By: s/Mauricig Of Mufity-Luciano " By: s/Frapk La Fontaine

Mauricjo Q. uﬁ}i—Luciano Frénk La Fontaine



CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that on this day, a true and correct copy of the foregoing
document was served by the indicated means to the persons at the addresses below: '

The Honorable Marilyn R. Abbott Via Electronic Filing
Secretary

U.S. INTERNATIONAL TRADE

COMMISSION

500 E Street, S.W., Room 112

Washington, DC 20436

Administrative Law Judge Via First Class Mail

The Honorable Theodore R. Essex (2 copies) and E-mail to
Administrative Law Judge tamara.lee@usitc.gov and
U.S. International Trade Commission sally.bromley@usitc.gov

500 E Street, S.W., Room 317
Washington, D.C, 20436

OUII Staff Attorney Via E-mail to

Anne Goalwin anne.goalwin@usitc.gov
U.S. International Trade Commission

Office of Unfair Import Investigations

500 E. Street, S.W., Room 401

Washington, D.C. 20436

Dated: September B{t‘zmo
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UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Before the Honorable Theodore R. Iissex
In the Matter of

Inv. No. 337-TA-719
CERTAIN LIGHTING PRODUCTS

CONSENT ORDER STIPULATION
BY RESPONDENT LIGHTS & MORE, INC.

WHEREAS, the U.S. International Trade Commission (“Commission” or “ITC”) on May
27, 2010 initiated this Investigation under Section 337 of the Tariff Act of 1930, as amendedv (19
US.C. § 1337), based upon the allegations contained in the complaint filed by Complainant
Blumberg Industries, Inc. d/b/a Fine Art Lamps (“Fine Art Lamps™), which allege violations of
Section 337 in, among other things, the importation into the United States, the sale for
importation and the sale within the United States after importation of certain lighting products by
Lights & More, Inc. (“Respondent” or “L&M?”) that are alleged to infringe one ot more claims of
Fine Art Lamps’ United States Patent No. D570,038S, Copyright Registration Nos. VA 1-399-
618 and VA 1-415-353, as well as U.S. Trademark Registration Nos, 3703710, 3703711,
3700479 and 3700480;

WHEREAS, L&M is willing to accept entry of the Consent Order submitted concurrently
herewith by the Commission and agrees to all waivers and other provisions as required by 19
C.F.R. §210.21; and

WHEREAS, L&M agrees to all terms set forth in the Consent Order,

IT IS HEREBY STIPULATED by L&M as follows:

L. Upon entry of this Consent Order, L&M shall not import into the United States or

seil in the United States after importation, or knowingly aid, abet, encourage, participate in, or



induce the sale for importation, importation into the United States or sale in the United States
after importation of certain lighting products that infringe any of Fine Art Lamps® United States
Patent No. D570,038S, Copyright Registration Nos. VA 1-399-618 and VA 1-415-353, as well
as U.S. Trademark Registration Nos. 370’37 10, 3703711, 3700479 and 3700480, except under
consent or license from Fine Art Lamps, its successors or assignees. |

2. The Commission has in rem jurisdiction over the accused lighting products that
are the subject of the complaint in this Investigation, the Commission has in personam
jurisdiction over L&M for purposes of this Stipulation and Proposed Consent Order, and the
Commission has subject matter jurisdiction in this Investigation.

3. L&M expressly waives all rights to seek judicial review or otherwise challenge or
contest the validity of the Consent Order.

4. L&M will cooperate with and will not seek to impede by litigation or other means
the Commission’s efforts to gather information under Subpart I of the Commission’s Rules of
Practice and Procedure, 19 C.F.R. Part 210.

5. The enforcement, modification and revocation of the Consent Order will be
carried out pursuant to Subpart I of 19 CF.R. Part 210, incorporating by reference the
Commission’s Rule;s of Practice and Procedure.

6. The Consent Order shall not apply with respect to any claim of an intellectual
property right that has expired or been found or adjudicated invalid or unenforceable by the
Commission or a court or agency of competent jurisdiction, provided that such finding or
judgment has become final and nonreviewable. |

7. L&M will not seek to challenge the validity of Fine Art Lamps® United States

Patent No. D570,038S, Copyright Registration Nos. VA 1-399-618 and VA 1-415-353, as well




as U.S. Trademark .Registration Nos. 3703710, 3703711, 3700479 and 3700480 in any
administrative or judicial proceeding to enforce the Consent Order.
8. L&M'’s signing hereof is for settlement purposes only and does not constitute

admission by L&M that an unfair act has been committed

IT IS SO STIPULATED.
DATE: 9” { 7’ /0 @Q//K
Lights & More, Inc.
Name: OW/Q/ % ¢ ééf
Title: I/zd
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UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Before the Honorable Theodore R, Essex
In the Matter of

Inv. No. 337-TA-719
CERTAIN LIGHTING PRODUCTS

[PROPOSED] CONSENT ORDER

The U.S. International Trade Commission (*Commission™ or “ITC”) on May 27, 2010
| initiated this Investigation under Section 337 of the Tariff Act of 1930, as amended (19 U.S.C. §
1337), based upon the allegations contained in the complaint filed by Complainant Blumberg
Industries, Inc. d/b/a Fine Art Lamps (“Fine Art Lamps™), which allege violations of Section 337
in, among other things, the importation into the United States, the sale for importation and the
sale within the United States after importation of certain lighting products by Lights & More;
Inc. (“Respondent” or “L&M”) that are alleged to infringe one or more claims of Fine Art
Lamps® United States Patent No. D570,038S, Copyright Registration Nos. VA 1-399-618 and
VA 1-415-353, as well as U.S. Trademark Registration Nos. 3703710, 3703711, 3700479 and
3700480.

L&M has executed a Consent Order Stipulation in which it agrees to the entry of this
Consent Order and to all waivers and other provisions as required by Commission Rule of
Practice and Procedure 210.21(c) (19 C.F.R. § 210.21(c)). Fine Art Lamps and L&M have filed
a joint motion to terminate this Investigation as to L&M based upon a Consent Order.

IT 1S HEREBY ORDERED THAT:

L. Upon entry of this Consent Order, L&M shall not sell for importation, import into

the United States or sell in the United States after importation, or knowingly aid, abet,




encourage, participate in, or induce the sale for importation, importation into the United States or
sale in the United States after importation of certain lighting prodpcts that infringe in any of Fine
Art Lamps’ United States Patent No. D570,038S, Copyright Registration Nos. VA 1-399-618
and VA 1-415-353, as well as U.S. Trademark Registration Nos. 37037 10,'3703711, 3700479
and 3700480 (collectively, the “IP Rights”), except under consent or license from Fine Art
Lamps, its successors or assignees. ”

2. This Consent Order shall be applicable to and binding upon L&M, its officers,
directors, agents, servants, employees, and all persons, firms, successors, assigns, or corporations
acting or claiming to act on behalf of L&M or under the direction or authority of L&M.

3. L&M expressly waives all rights to seek judicial review or otherwise challenge or
contest the validity of this Consent Order.

4. L&M shall cooperate with and shall not seek to impede by litigation or other
means the Commission’s efforts to gather information under Subpart I of the Commission’s
Rules of Practice and Procedure, 19 C.F.R. Part 210.

5. L&M shall not seek to challenge the validity of the IP Rights in any
administrative or judicial proceeding to enforce the Consent Order.

0. If any of the IP Rights is held or adjudicated invalid or unenforceable by a court
or agency of competent jurisdiction, this Consent Oder shall not apply and shall be deemed null
and void as to any such invalid or unenforceable IP Rights; provided, however, that such holding
or judgment has become final and is no longer subject to appeal.

7. This Investigation is hereby terminated with respect to L&M. L&M is hereby
dismissed as a named respondent in this Investigation provided, however, that the enforcement,

modification, or revocation of this Consent Order shall be carried out pursuant to 19 CF.R. §



210.76 of the Commission’s Rules of Practice and Procedure. In determining whether L&M is
- in violation of this ‘Consent Order, the Commission may infer facts adverse to L&M if L&M fails
to provide adequate or timely information. The Commission may impose a penalty as provided
in 19 U.S.C. § 1337. The Commission’s assessment of any such penalty shall have the force of a
judgment and liability for payment of such penalty shall accrue upon administrative assessment

by the Commission.

BY ORDER OF THE COMMISSION
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REDACTED

LITLEME ENT

This Settlement Agresment (Agreement™} s entered into this 23xd day of August, 2010
(the *Rifective Date”), between BLUMBERG INDUSTRIES, INC,, d/b/a Fine Ast Lamps, 8
Ploride corporation with its prinoipal place of business located at 5770 Miamd Lakes Drive Bast,
Miami Lakes, Florida, 33014 (“Fine Ad Lamps”), hereby representéd by Lawra Goldblum,
President and Chief Pinancial Officor of Fine Art Lamps, who is suthorfzed fo enter into this
Settloment Agreement; and LIGHTS & MORE, INC,, & San Juan, Puerto Rico coxporation with
its princips) place of bughness at 170 FD, Roosevelt Avenue, San Juan, Pucrto Rico 00918,
LE&N), hereby represented by Carlos Ugalde, President and OQwnor of L&M, who is
authorized to enter info thig Settlernpnt A greoment,

WHEREAS, Fine Art Lamps Is the owner of the entite rigbt, title and Interest in and to
U.8, Design Patent No, D570,038 8, entitled “Decorative Blement for Lighting Fixtures” {“the
‘038 patent”™); | -

WHEREAS, Fine Art Lamps owns U.8, Trademark Rogistration Nos. 3763710, 3703711,
3700479 and 3700480 for the BEVELED ARCS™ crystals;

WHBRBAS, 2 U8, Copyright Ceriificate of Registration No, VA 1-399-618 was lssned
for style numbers 700840, 701040, 701240, 701340, 701540, 701850, 702040, 702240, 702440,
702840, 704040, 704240, 704340, 704440, 704540, 704640, 704850, 70495{)&705950’ 705150,
705250, 705340, 705440, 705540, 705640, 707030 of the BRVELED ARCS™ coliection;

Lt 20 o

WHEREAS, a U.8, Copyright Cexlifioats of Registration No, VA 1-415-353 was fssued
for the BNCASED GBMS ™ Collection;

WHEREAS, Fine Art Lamps became aware of L&M’s infringoment of the imtelloctual
. propexty xights in Fine Azt Lamps’ BEVELED ARCS™ apd ENCASED GEMS™ collections;

WHEREAS, on May 4, 2010, Fine Art Lamps filed 2 complaint under Seotion 337 of the
Taziff Act of 1930, as amended, befors the United States Intermational Trade -Conuplssion
(USITC”) in Washington, D.C, agatust L&M, under the captlon of In the Matter of Ceriain
Lighting Products, Iny, No, 337-TA-719 (the “Conoplaint filed before the USITC”), in which
Fine Art-Lamps sought an immediste investigation npon L&M with respect to the wnlawful
imoportation into the Usited States or the sale within the United States after importation by L&M
of produsts that infringe Fine Art Lamps' protected intellentnal property rights under the patent,
trademark and copyright statutes (the *Inftinging Products'). In the Complaint filed before the
USLTC, Fine Art Lamps soquests a osass and desist order against LEM pursuant {o Seotion
337(5) of the Tariff Aot of 1930, as amended, prohibiting the Jmporting, selling, matketing,
advettising, distributing, offering for sale or transforting (sxcept for exportation) of any of the
Infringing Products, as well a3 an exchuwion order for the Infringing Products to be excluded
from entry into the United States (the “Relisl Sought”);

WHEREAS, on May 28, 2010, the USITC initiated its investigation in response to the
Complaint filed before the USITC; i -




Settlement Agreement CONFXORNTYAL
Page 2 of 9 .

WHERBAS, Fine Art Lamps and L&M desire to seitle all obligations, disputes or
differences axising out of L&M’s menufacturing, importing, selling, distributing, or promoting
the sale of the Infringing Produets;

NOW, THERBFORBE, for and in consldexstion of the performance by sach party hereto
of the obligations and covenanis hereln, incuding to avoid the uncertdinty, costs, and delays of
Titigation, and for other good aud valuable consideration, the receipt of which is hereby mutuglly
acknovwledged, the parfies agree as follows:

1, Definitiops. Words, as employed in this Agreament, thall have thelr normally acoepted
meanings, unless otherwise spesified In this Agreoment, The terms “hexcin,” “hercof” and
“hereunder,” nnless speoifically limited, shall have reference to the entits Agreement, The
words “shall” and *wil}” are mandatory, the word “may” is permissive, the word “or” is not
exolusive, the words “inchudes” and “including” are not Bmitlog and the slapular includes the
phural and vice versa. The following forrng nsed in this Agreement shall have the eanings seot
forth in this Section. . ,

1.1 “Affiliated” ghall meau any entity that controls, Is sontrolled by, or is under .

common control with L&M, For purposes of this definition, “control” means possessing,
direetly or indirectly, the power to direst or cunsn the direction of the management, policies or
operations of an entlty, whether throngh ownership of voting scomritles, by confract or
otherwise,

1.2 “C&D Letter” shell mean the ooase and desist letter dated May 7, 2010 sent by
Fine Art Lamps® counsel to L&M. .

13 “Complaint filed before the USITC” shall have the meaning set forth in the
resitals. C

1.4 *Confidential Information” shail have the meaning st forth in Section 5,

1.5  “Rffective Date” shall have the meaning set foxth in the-first p;xxagmph of his
Agreement,

1.6 “Fine Art Lamps’ Letters” shall mean the C&D Letier and the May 21 Letter,
collectively.

L7 “L&M Affiliates” shall mean L&M and its licensecs, manufaoturers, Affiliated
persons and entities, aud all parties acting under the direction of ox at the request of L&M.

1.8 “May 21 Letter” shall mean the fetter dated May 21, 2010, from Maurdele O,

Muiilz-Luciano, ¥sq., connsel for Fine Art Lamps, to Frank B. La Fontaine, Bsq,, counsel for '

L&M »
19  “Relief Sought” shall have the meaning sef forth in the resitals,
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Settlornent Agreement CONFIDENTIAL,

Page 3 of 9

2,  Belllement Terms.

3. Representations: L&M reprogents, wanants and covenants that:




Settloment Agreement
Page 4 of D

CONFIDENTIAL




Seltlernent Agreement . CONFIDENTIAL
_Pago 5 of 9 :

4, Mutyal Relesses,

4,1 Inconsiderption of L&M’s fill compliance with the covenants set forth in this
Agreement and the Fine Art Lamps® Letters, Fino Art Lamps fully end forever xernises,
relenses and discharges L&M and any of Its Affiliates from any clalms, demands, suits,
lisbilities or oansps of action, includlng existing copyright, patent and frpdemark mﬁrmgemsnt
causes of action, which Fine Art Larops has, had or may have against L&M Affilistes arising
out of or rolated to the Relfef, Sought or the Complaint filed before the USITC; provided,
however, that notwithstanding any ferms and conditions of this Agresment to the contrary, this
zelease shall not xemise, release or otherwise discharge any olaims, righls;or obligations
oreated by this Agteement or by any breach of this Agreoment nor deprive Fino At Lamps of
any right fo bring a fature Infringement action against L&M based on sny fubure mftoging
ovents, inoluding infringement of the BEVELBD ARCS™ and ENCASED GEMS™
colleotions, as well as any other Fine Act Lamps’ produots imﬂuded in ils catalog, attached as
Exhibit A to this Agresment,

’ 42 In consideration of Fms Art Lamps’ covenant set fonh in this Agreement,

_ L&M herby fully and forever remiag, release and disoh&rge, with prejndics, Fine Art Lamps
from any olaims, demands, sviits, Habilitles or causes of action which L&M has, had or may
have agalnst Fma Axt Larnps arsing out of or related to the Relief Sought or the Complaint
filed befors the USITC; provided, however, that notmthstandmg any terms end conditions of
this Agreement to the contrary, this release shall pot remaise, release or otherwise discharge
any clalms, rights or obligations created by this Apreement. L&M shall be rospousible to Fine
Art Lamps for the asts or omisstons of its Affiliates as if they wers the aofs or owlssions of
L&M.
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4,3  This Agreement does not constitute fn any mamner an soknowledgment of guilt,
fault, responsibility, obligation, or liability by either party and shall not be deemed admitted in
avlﬁeme, exceptin any pmceedmgs arisiog from non-compliance With its ferms or conditions.

44 In the event that L&M fails to comply with any of jts x)hligaﬁons under this
Agresment or the Fing Art Lamps® Lettexs, Fine Axt Lamps, at its pwn diseretion, may exeroiss
its right to imnmedialely resoind this Agreement, including the relense. provided In Seotion 4.1,

aud pussue any and all of its claims against L&M related to the Infrmgmg Produsts, :mxsluding .

the contimation of the proceedings against L&M bofors the United States Tnternational Trade
 Commission or stherwise.

S, Confidentiality. Fine Ast Lamps snd L&M shall not af any thne discloxe any of the {ferms
and copditions of this Agreewent, or the confent of the nogotiations Ioading wp to the exaoution
of this Agreement {oollsotively, “Confidential Information') without the prior written consent of
the other party, except each party may disolose the Confidentlal Information to its employees,
agenss, legal counsel, dirgetors, officers, advisors, repreasntaﬁvas and accountants who have a
need to lmow the Confidential Information aud who are obligated o maintain the confidentiality
of the Confidential Information (hereinafier (“Authorized Representatives”). Notwithstanding
the foregoing, the following disoiosuxes are penmtted and shall not be'deemed Confidential
Information:

51  Rine Ast Lamps may publicly discloss the fling and ekistenon of the Complaint
filed befors the USITC for infringement of is intellectual properly rights, the faot of
seftlement related to the Relisf Sought, and, withont further defails, the fact that L&M. agreed
to cease selling, offering for.sale, ox importing the Infringlng Products without any admission
of liability, or judicial or USITC detetminstion. Such communication shall not- expressly
mention the name of L&M, Hs prinoipal or any of its employees.

52 In the ovent that cither party is requested or xoquired (by oral questions, '

Interrogatories, requesis for information or dosuenis, subgoena, oivil investigative demand
or stmilar process) to disolose any Confidentisl Information, sush party agress to provids
prompt writterr notice of the terms and surcounding circumstences of such request or
requirement to fhe other patty so that the other party may seck a protettive order or take other
appropriate action in order to proteot or limit dlsclosma of Confidential Information,

. 53 As part of the joint request for & Consent Order, the partws shall file this
Agreament with United States International Trade Commission with a request for a confidential
treatment of the Agraemsnt,

54  Pine Axt Lamps way, st i3 own discrefion, use an doamoents, pzoduots or
information produced pursuant to Seotlon 3 of this Agreement in any logal proveeding jn. eny
conniry, including with the United States Intemational Trade Commission.

6. Futther Assurapoes. Subject to Seotion 3,14 of this Agreement, each party shall, from
time to fime and upon the vopsonsble request of the other party, executs and deliver all
* documents and perform el forther acts that may be reasonably. nécessary to effectuate the
purposes and torms and canditions of this Agresment.
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7. Notises, Any notice required or permitted under this Agreement, shall be in wiiting and
#hall bo desmed glven {a) If by hand delivery, npon revelpt thereof, (b) if by facsimile or e-mall
fransmission, upon. elestronio confirmation, thereof, or (6) If by next day delivery service, upon
suoh delivery. Afl notices shall be addressed as follows (or to such: other address as elther paity
may in the fotare specify in writing to the other):

Tn the case of Fine Art Lamps; In the case of L&M:

Fine Art Lamps Lights and More

5772 Minnd Lakes Drive Hast , 170 ¥.D. Roosevelt Avenne

Miami Lekes, FL 33014 San Fusn, PR 00918

Attn: Lawre Goldblum Al Carlos Ugslde

President end Chief Financial Officer Prosident and Owner

Fax: (305) 6752236 Pax: 787-758-0022

B-Mall lgoldblym@iineartlamps.com B-Maih In@lghtsanduore.com
. With a ¢opy to! With & copy to:

Mauriclo 0. Muiiz-Laioiano, Esq. Frank B, La Fontaine, Esg,

O*Nejll & Borges MeComell Valdés LLC

Ameriean Int'] Plaza, Svite 800 PO Box 364225

250 Mufoz Rivera Ave. San Juan, PR 00936-4225

San Juan, PR.0O09138

Pax: (787)753-8944 Fax: (187) 7592774

E-Mail; mauricio,rouniz@oneillborges.com  E-Maik: fifmovpr.oom

8, Headinps, The seotion end other beadings contained in this Agreoment are intended
solely for conventence of refexence and are not intended to be part of or affect the meaning or
interpretation of this Agroement.

9, Injunetive Relief. Fino Art Lamps and L&M each agtee that in the event of any breach or
threatened breach of any provision of this Agreement, in addition to muy other yemedies it may
have, the other party will be entitled o equitable relief, jucluding, without limitstlon, specific
potformanes and infunctive relief. Bxcept as exprassly probdbited by Seotion 4, Mutel Releases,
of this Agreement, each parly oxpressly reserves all of its rights with respeot o all actions,
defenses and olaims that are not arising ont of or related to the Relief Songht or the Complaing
filed bofore thio USITC., Furthermore, and without Hmiting the foregolng, Fing Art Lamps
specifionlly xeserves the right to enforoe Hs rights in the *038 patent, or any other patent or

_ intetestual property rights to the extent that L&M and its Affiliates take any action vielative of
this Agreement, Jn fhis regard, L& shall not ralse res fudicats, collateral estoppel, or any
afmilar dostrine as a defonse to any fufure lawsnit brought by Pine Art Lamps to enforce this
Agreement. ‘The provailing party in any proceeding arishng out of this Agreement shall recover,
from the other paxty, its foey, cosis snd expenses, including attorneys’ fess.
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10,  Assigoment. The rights and obligations under this Agreemont are not assignab!e or
transferable by either party without the prior wiiiten, consent of the other party attempt by
efther patfy to assign or transfer its rights under this Agreement without the prior wrlifen consent
of the other party shell be void ab initle. This Agreement shall bo binding wpon rud shall juwre
to the henefit’ of the parties “hetefo, their “gubsidiacies and afﬁllated companies, and thelr
respective sugccessors and perpaitted assigns. .

11, Construotion. This Agresmont is the product of anms’ length negotiations befween the
parfies, each of whom have had ample opportunity to consult with thelr own legal opunsel
concerning the tenms and conditions of this Agreement prior to the execution hereof, This
Agrecment shall not be construed against the parly proparing it, but shall be constued as if it
were' prepared jointly by Fine Art Lamps and L&M, and any rule of law that wonld require
intexpretation of any provision against the party responsible for ifs inolusion herein shall have no
effeot on the interpretation of this Agreement,

12, Severability, If any one or mors of the provisions of this Agreoment shsll be.held
fuvafid, jllegal or unenforcenble In any respeot, such invalidity, Hllspality or unenforcoability
shall not affeot any other provision of this Agreement, and suoh invalid, illegel or nnenforceable
provxsion ghall be reformed and constiued so that it will be valid, lega] and enforcenbls to the
maximnm exient permitied by law,

13, _B_rgj;g_ﬁgmm, The term of thls Agreement shall commence on ‘the Bifective Date
and shall continue in full force and effect in perpeinity, Bach of the parties acknowledge that no
other parly, nor any agent or attomoy of such other party bas made sny p:omises

representations, or wartanties, whether express ox implied, whioh are. not confained in this
Agreement, The reciisls and all of the other terms and conditiony of this Agreement are hereby
jncormporated inte this Agreement and are confractal. This Agreement sely forth the entire
understanding between Pine Axt Lamps and L&M concerning the setflement related to the Relief
Sought apd supersedes all conteroporangous end prior megotietions, -understendings, and
agreements with respeot ta the seitlement relajed to the Relief Soughi, including the Angust 4,

2010 Memsorandum of Undersianding,

14.  Goveming Law. 'This Agteement is exprossly applicable to and governs the rights and
obHgations of the parties in the United Statos, Puerto Rico, and througbout the world, This
Agrecment shall be governed by, construed and enforced In accopdance with the laws of the
Commonwealth of Puerto Rico, without giving effect to its confliot of laws provisions, as if this
Agreement were negotated, exeonted, delivered and performed solely in the Commonwealth of
Puerto Rico. In fhe event legal action is necessary. to address any breaoh or threatened breach of
any provision of this Agreement, the prevaelling party shall be awardzd iis sttomeys’ feos-and
co8ts,

. on; No Waiver. No change, deletion, modifioation, amendment, supplement o
or waiver of this Agreement shell be binding upon a parly hereto wnless made in wrlting snd
signed by duly authotized representatives of both parties, No delay or failura by any pardy in
exercising or enforolng any of its rights or remedies herounder, in whole or in paxt, and no course
of dealing ot performance with respect thereto, shall constiiute a waiver thereof in any other
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jpstance, Al rights and remedies shall be cumulative and pot exclusive of any other xights or
remedies.

16,  Connterparts. This Apresment may be exemted in soparale counterparis, any one of
which need not contain the signatures of both parties, but all of which when taken together shall
congiitote one and the sarge document, The partles hereby agres thal, once sigued, any
reprodugtion of this Agreement made by xeliable rasans {o.g,, photocopy, fassumle, digltal} shall
be considered an original.

IN WITNESS WHEREOQY, the parties fo this Agreement have opused it to b duly
oxecuted and delivered by their respective duly suthorized represemtatives as of the Effective

Date, )
Bhmberg Industeies, Inc, Lights end Mote, Ino

d/b/e Fine Axt Lamps
By: By:
Name: Laura Goldblum Name; Carlos Ugalde

Title: Pregident and Chisf Finanoial Officer Title: President and Owner
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instance. All rights and remedies shall be cmmslaﬁvc and not exclusive of any ofher rights or
remedies,

16,  Counicrparts. This Agrsement veay be excouted in separaic cousterparts, any one of
which need not contain the signatures of both parties, but all of which When taken. together shall
constifute one and fhe same dooument, The pacties hersby ngree that, once signed, any
reproduction of this Agreement made by reliable means (e.g., photocopy, facsixaile, dighial) shall
be considered an orlginal.

I WITNESS WHEREOR, the parties to {his Agrebment have caused it to be duly
oxeogted and delivered by thelr xospective duly anthorized zep:esentaﬁves as of the Effective

Date,

Blumberg Industries, Ine, Lights aud More, Ino,
d/b/a Fine Axt Lamps

V4 AN A . By:
Nagfe; Lanra Goldblum Nume: Carlos Ugslde
Titlo: President and Chief Finanelal Officer " Title: President and Ownor
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N WIB;];&SS WHEREOF, fhe parties to this Agresmet have caused i to be duly
executed aid delivered by their respeetive duly suthorized epresentatives s of the Effective

Daw. ’ .
Blumbenz Industrdes, Ine, Liphts and More, Ine,

dfb/a Fine Art Lamps :

By: By @é&{)
Nanie: Loxs Qoldblum Narae: Carlos Ugalde

Title; Pregident and Chief Financial Officey . Thiss VicePresident




IN THE MATTER OF CERTAIN LIGHTING PRODUCTS Inv. No. 337-TA-719

PUBLIC CERTIFICATE OF SERVICE

I, Marilyn R. Abbott, hereby certify that the attached ORDER 7 has been served by hand upon, the
Commission Investigative Attorney, Anne Goalwin, Esq. and the following parties as indicated on
September 23, 2010.

A s :
Marilyn R. Ab@)}f: Secretary

U.S. International Trade Commission
500 E Street, SW, Room 112A
Washington, D.C. 20436

ON BEHALF OF COMPLAINANTS BLUMBERG INDUSTRIES, INC.
D/B/A FINE ARTS LAMPS:

Mauricio O. Muriz-Luciano, Esq.. ( )NViaHand Delivery
O’NEILL & BORGES ( ¥) Via Overnight Mail
American International Plaza () ViaFirst Class Mail
250 Munoz Rivera Avenue, Suite 800 () Other:

San Juan, Puerto Rico 00918-1813

ON BEHALF OF RESPONDENTS LIGHTS & MORE, INC.:

Frank La Fontaine, Esq. . ( )/Via Hand Delivery

MCCONNELL VALDES, LLC ( V) Via Overnight Mail
270 Munoz Rivera Avenue, 9" Floor () Via First Class Mail

San Juan, PR 00918 () Other:



IN THE MATTER OF CERTAIN LIGHTING PRODUCTS

CERTIFICATE OF SERVICE - PAGE 2

Inv. No. 337-TA-719

PUBLIC MAILING LIST:

Heather Hall (  )'Via Hand Delivery
LEXIS - NEXIS ( v) Via Overnight Mail
9443 Springboro Pike ( ) ViaFirst Class Mail
Miamisburg, OH 45342 ( ) Other:

Kenneth Clair ( Via Hand Delivery
THOMSON WEST ( V) Via Overnight Mail
1100 Thirteenth Street, NW, Suite 200 ( ) ViaFirst Class Mail

Washington, D.C. 20005 () Other:





